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luring the trial before the International iSilitarv "oert in 
luremberg against Hermann Soaring at al. GrSaa! 2 rall£ei?t 
again and again expressed his regret in conversatio^a Sth 
**» counsel, about some of the off! per a a n a £< 1 ^ * h 
subordinated to him being prosecuted as war criminal! * , „ 

ereJtSt^iBh 1 tJ aabmsrine warfare. It was his 
5?2 ® llBviat « as .much and as soon 08 possible 

rt 1 - face of these men drwan into the atream of eventq 

1 is m compliance with this wish 0/ the lest •unr ■»«**»" * 

Commander of the German Wavy that I submit*to tH^ooSt th<« 
petition for pardon on behalf of the youngest in rU^'id* 1 

J° 0ng th08e member8 of ** B iriSrina who W e!e 

sentenced sb war criminal si Wolfgang SCHftfflUSl. 


n 


The proceedings against Kapitaenleutnant Eek in uhiob 
the sentence on Sohwender was passed, were but a prelude to 
the major trial before the International Military Tim hnn.i 
It was the intention of the prosecution to prove in thi. 
prelude that Kapitaenleutnant Eck has issued the order to 
fire on shipwrecked sailors in obedianee to a diiunt «» 
struotion by Admiral loenitz to do so. dlrGot in “ 


Si! + £ r i 000 ^ 10 ? entl * 0 ly felled in proving this. In the 
* iic^ary, the trial held in Hamburg produot'd f ui 1 , ,,t j„ 

showing that Kapitaenleutnant bek did hfvf^t S? £!* 

sailors bur«SeJ 1 io th ‘ 


*‘4**rn*ui*cu otuiura OU^ WentOd to 
^aa they were likely to be 

Sf?«“ f^Wing toX part of 


ther^stili £L! Hill ° f thi8 f80t hev1 ^ bBB * £t! tSSSm w 

wTOivTKSoX to Js t yssa 

Z ha <+ th $ B ° rder ^ d '™ d some bearing Jn Sf 
attitude of Kepltanleutnant Eck. The whole trm at Hamburg 
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sh0dow of *hi« euepieion, end I believe 
rron jy own experience as a judge in the Oer ?a N a vy. that 

®“° h _f n atmosphere can hardly remain without influence on 
the final outcome of the trial* 


™-S?2*+i yee U° f ^interrupted hearings and thorough 
investigations tne sentence passed by the InternationaT 
j illtarjr Iribunsl on September 30 * and October 1. 1945 has 
proved beyond doubt that this suspicion was not justified* 


a matter of fact there has never been an order to tha 
German submarine commanders to kill shipwrecked bailors 
“ ot Q^sinele instance put before the International 
military iribunal was acknowledged as constitution a proof 
to that effect. At Nuremberg German submarine warfare was 
acquitted as e whole during the 2 nd world war. She sentence 
passed on the 2 Groasadmirale Reeder and Hoenita was im¬ 
posed on the strength of charges not connected at ell with 
navel warfare. * " 


During the Nuremberg trial Groasedjairel loenitz hi aaelf . 

oe a witness* hod made the following statements referring 
to the case of Sck* ^ 


"floUenriohter Kranabuehleri -Do you approve of hie 
attitude now that you know it? 11 


Doenitai "I do not approve of hie attitude beoouse, 
cj I said a short time ago, it is not permissible to 
disregard the moral postulates existing for a 3o’dier 
in brattle* 

In connection with this case I should like to may 
tact Bok had to give a really serious decision. He was 
responsible for hie boot end his crew and this. res¬ 
ponsibility is a very heavy one in war ti e. if he 
decided the way he did for the reason that he wanted 
to prevent his being detected and destroyed - thi 
assumption was rather well founded as at that time in 
,het area * if I remember right, 4 U-boata hnd been 
attaoxed with depth-charges- if, I repeat, he took 
his decision on aocount of such a reasoning a German 
court iaortial would certainly have given due conai— 
deration to that argument * 

I £hot on© i© incllnod to look at matters in a 

u.i± u?rtini way after th© war is over* qq on© to no 
longer imbued with the intensive feeling of groat 
responsibility which used to weigh so heavily on the 
shoulders of U—Boat-commanders.” 


(i,mutes of May 9 , 1946 , forenoon)." 


I am of the opinion that the view given in the preceding 
paragraph °“ght to be accepted owing to the now established 
fact that toe attitude of Kapltaenleutnant 2ck ornnot be 
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?^ a f 88 Bn 1 ^stance of e submarine warfare conducted 
»rally criminal way, but must be looked Uuon a a an 
individual onae, in which an officer with little av-naH MAn 

i he “R 1 * 6 ** 3itustlo “ and tne eonsewonoSa 

resulting from it for his own boat when he came into oontrnr>t 
with enemy forces for the firat time. oonvraoi 




I . approaching the matter from this angle the attitude of 
the other members of the craw of the U-boat involved who 
Ofrried out the orders of their commanding officer pets an 

*n ^ 1 *^ eren ^ aspect so that it sppeers fully .-justified 

tc plead for a re-examination of the attitude of the men 
oonotrned, 2 yenrs after the sentence end 2 and r half Ve^rs 

pSli" of ‘ h * h ° 8tllltl88 - -1««. -liw* 


-m 




In putting forward some view points in this connection ay 

arguments are based in the main on the following factual 

P7ttHi888l 


1 ) Kapitaenleutnant £ek did not give B n order to fire 

on Bhipwrecked menj* he only gave en order to destroy 
the rafts and wreckage. J 


2 ) He gave this order in his capacity as eommandinx 
•. 1 iol£- directly to the sailor Schwender. 

Schwender did not knowlingly fire an shipwrecked 
people when executing this order and no evidence 
ha8 been Produced that his fire did kill eny men at all 


. <& 


3 ) 


ed 


taking this as a basis, Schwender can only be iudj ed in a 

8tMtude 18 °“ eld<,r8d 88 *»•* <* « »oldl.r 


1 

el* 


# * 

-lie sentence of the International -Ulitary Tribunal mxn***^* 

SSShri| d£ed the hJ h ! attaok of 8 ^boariie on 2?inIS 7 
merchantman constitutes an act of battle so that for thi 3 

^? a3on tbe provision of the London Navel Afveement on 
submarine warfare concluded in 1935 do not apply. 


his 

iey 

Ls» 


The attitude of warship commanders with respect to shio- 
wr coked people after bottle is governed by the Ha^-ue "onv >Htinn 
referring to the application of the principles of the SUIe^ * 
Convention on Navel Warfare of October 11, 1909, section 16. 




Acoordinr to this convention the commanders are duty-bound 

rf Ivt «SJL2Iw!i rt 88 “ 088lbl8 *ft«r the end of 2 notion 
difi 1 8hipwre ® ked Personnel of the enemy foroea ‘’as far as 

Sitii*? 7 0011814 ion® permit.** it depends therefore 
'-..'.^ircly on low the military situation is lod/red. \fcathnf 

•onnof* ext f n ? 8ny assures with respect to shipwrecked per- 
sonnel sre taken or not. it is understood that there is but 

the SoptcinJ ® warahip wh0 Properly Judge this situation! 
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I? ® w * ae Xo ® wron £ J udgment of such a sitaatlon - i admit 
that this hoe boon the oase with Kapiteenleutnant — 

■ wrong order lo given, it is obvious that in °*i t oases. 
jd oocounk of the special conditions prevail!nr ' . nt vel* 

®uoh an order is likely not only to endanger the 

Ti f r«?L*5J P ?5 e ? k *! p80pl ® bttb i° J»opardi«a it altogether. 
I.v spite of that, however, nobody has so far dr-^wB the 

conclusion of holding the helmsman responsible for lean nr 

the soene of a battle on receipt of an order of bis oomman- 

ding officer to that effeot without making an attempt at 

earing shipwrecked men. * m9 * ¥ 


If the plea of superior order is admissible at all in 
military matters as an azeusa, then this appliaa to the 
relations between the commanding officer of a submarine- and 
his erew in action, is a result of the fighting methods 
peculiar to a submarine there is only one SiTbo^J 
who is able to see anything, and that is the captain of * 
the vessel. This fact alone constitutes the neneanltu of 
absolute authority which the order of she eomoandijur off ir&r 

-“I 0n account of the estahlishaS ouatoma 
ana the neoessltiea of submarine warfare. It La true th»t 

filter the war the judgment of alleged or aotual Wer crimes 
£'•1! rise *° 2 oabt with respect to the authority bZ such 
+? h9 G ® r ? an peaal code whioh applied for 

che relations between o-upitaenleutnant j3ck and the uaiior 
^ oh wander gave the latter the right to refuse oarrySTout 
tha order cf hia eommanding officer only if he k^.-- that 
v e order to a aimed at committing a crime. Anyone who 

Ji5StiiJ a «ftiLJ!? r ° n th * 5 igb aeas " ±tl1 **1 ^»*eir 

&me&t ana the permanent danger incurred bv the 
n.-iipa and their crews on account of possible enemy a at ion 
both from the water und from the air will never oome to 
thilbc of the possibility that £cbwender could have been abla 
to aae a criminal purpose in the order given him by hia 
oommanaer, or thet heeotually did see it. I repeat ones more 
■ _ot the order at; 3 noi. intended to kill human ia^s. 

I need not refer to the wellknonn evolution which British 

military law has undergone during the last year of the war 
^ith respect to the question of superior orders* 

ff®ir 4 t?ai a i??J+ W ° rd , llls * ha aection 443 of the manual 
of - tah military law dated April 1944 oblige** the court* 

?^^° Per i y v® i£h tbe fect * th8t obedience to atiitary 
5f“ 0t obviously having an illegal charaeter is the 
every “ embor of th0 aTaed forces BA* that the 

expected under the condition.* governing- 
war oisolplin to oonsider in every single oaso whether* 5 
* be -»rdcv - ceivad is legally admissible or -i t*‘- 
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The attitude of American low with respect to this problem 
Is shown in the authoritative manual compiled by ^llliam 
V.’lnthrop, Colonel, United States Army { 2 nd edition 1920 ) 
page 296 as follows1 


"0 3J2DISH CE TO ORDERS 


That the act charged as on offense was don® In obedience 
to the order - verbal or vattten- of a military superior 
is, in general, a good defense at military la ••• 

Where the order is apparently regular and lawful on 
its face, he is not to go behind it to satisfy ’'itself 
that hie superior has proceeded with authority, but is 
to obey it according to its terms, the only exceptions 
recognized to the rule of obedience being ccses of or¬ 
ders so manifestly beyond the legal power or discretion 
of the commander as to admit of no rational donbt of 
their unlawfulness# Such would be a command to Violate 
e specific law of the land or an established custom or 
written law of the military service, or an arbitrary 
command imposing an obligation not justified by law or 
usage, or a command to do a thing wholly Irregular 
and improper given by superior when incapacitated by 
Intoxication or otherwiese to perform his uuty. 

Except in suob instances of palpable illegality, which 
muet be of rere occurenoe, the inferior should presume 
that the order was lawful and authorized and obey it; 
accordingly, and in obeying it he can scarcely fail 
to toe held justified by a military court. 1 


v° 


.t 


^ven the most recent comment of American expert:- acknowledge, 
particularly with reference to conditions prevailing in 
ijubaarine warfare, that orders the admissibility of tJhieh 
i3 doubtful according to International law must to® executed 
by the inferior with the sole responsibility resting with 
the superior issuing the order. 


a 


"Under these conditions it would seem clear that the 
officers and crew of a submarine cannot be punished 
as having committed "an act of piracy" if they have 
sunk a merchant ship without previous we min.; ... 

As for the act of ordering "unlimited submarine warfare 
the Juridical Committee would recall the repeated 
declarations condemning this act as a criitQ and exacting 
corresponding reparations. 

(Report on the International juridical Strtoa of 
Individuals as "«ar Criminala", Prepared by the 
Inter-Amerieen Juridical Committee, editor* Ian A.nori- 
oen Union, i.eshington, L.C./aguat 1945 ' . . ; r«* 5 - 6 )"* 


There Is another passage in the same report readings 
followsi 
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"The Juridical Committee la of the opinion that the 
rule of some countries, denying the excuse of higher 
orders, should not applied too rigorously to crimes 
against the lew# of war* The ramson is that in many 
cases it would be impossible for subordinate officers 
to determine whether or not the act which they here 
been ordered to perform was justified as part of 
military operations.'' 

The above comparison of German penal low with the correspon¬ 
ding section of 3 ritiata and .American pond law has been 
siade only to show that the train of thoughts is essentially 
the Bnme’ in the 3 legal systems in as much as the inferioura 
are not under obligation to examine the legel admissibility 
of orders imparted to them* Should, however, any discre¬ 
pancies between the German and the /nglooaxon jurisdiction 
arise in this one point, ochwender can be judgeu -.July 
according with German lew* 

’Ho state shall proseoute or punish an alien for an 
act or omission whioh was required of that alien by 
the law of the piece where the alien wan at the time 
of the act or omission. (Art.i4). 

(DRAFT OORVRKTION OF JURISDICTION T.TTH REST EOT TO 
CRI ME! 

The Amerioea Journal of International law 

The quarterly, Section Two -Official Documents, 
Volume 29 Bomber 3, July 1935, Published by the 
American Society of International Law)". 

In the Comment supplementing this article, the draft conven¬ 
tion states: ; 

"The individual should not suffer, through no fault 
of his own, because one State punishes whet another 
State requires." 

Another passage referring to this article reedn an follows: 

"The principle formulated is ao obviously lt u- ;, 
however, that its acceptance as an integral part 
of the present Convention may be gntlcip- t •" 


and 

"the principle of the present article is probably in 
harmony with relevant national and interactional 
practice* 

S he German Viehrmncht in its turn has rUoogniaed during the 
Inst war the conception prevalent in the jurisdiction of 
its opponents to the effect that the inferiors art bound to 
obey the military orders of their superiors* I wish to 
cite two instances to corroborate this: 
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-Although acoording to the German oonoeption a nerchantmu 
does not have the right to attack a warship and although 
ouoh merchantman did actually attack German auteaariaee in 
many instanoes, not a single »ta» pH«fY%irM«»Y»wrtv. 

eragaini^ charge was brought forward against the parti¬ 
cipating captains of the enemy vessels or against their 
gunners. Likewise, no court martial proceedings vers held 
in Germany -contrary to what was dons in Japan- against 
airplane crews who had participated in diraot attacks 
on non-military targets, particularly m machine- 
gunning of civilians, i.e# lotions contrary to International 
Lsw according to German interpretation. Ia bci ' cooes the 
Sermanr, took the viewpoint that the respective rar actions 
\7ore carried out in accordance with and on account or orders 
impurted to the sailors and fliers conoerned bp their 
superiors* 


I an convinced that it is possible now to a greeter degree 
as in 1945 to give proper consideration to thin train of 
thought, after the passions of war have cooled own. 

The necessity of a review in the case under disottroion 
appears all the more so justified as the defendents in 
the Kck trial were given only nine days for the preparation 
c i. the defense. Owing to this shortage of time thr’counsels 
of the defendants hed no opportunity whatever to go to the 
core of the legal problems involved and to get the material 
documentation on indispensable for that purpose, The judgment 
loosed by the International Military Tribunal on the two 
I’ossadEirele has shown to what extent the outcome of a 
trial may depend from whether the defense is afforded or - 
npt the possibility of properly preparing the evidence and 
the arguments of the case, i'hls fact alone suffices to 
explain the obvious leok of proportion between the penalty 
of 10 years imprisonment imposed on Groosadairal Doanitz 
and hie acquittal on the charge of navel werfora crimes 
£ fi compared with the term Imposed on Schwender» a plain 
sailor. 

Sehv.ender has been detained and. deprived of hit personal 
liberty since spring 1944, when he was made ^pr .sonar of 
car and is now serving his term in prison since October 1945. 
Owing to hie youth such a situation is likely to seriously 
endanger his development and to spoil hia future, I dare say 
that uuoh dire conaequences are not Intended by nor 
compatible with real justice. 

Hchwender is the inly aon of the family, and his naronts 
ana sister wait for him as their help and support, i’hia 

should be a human argument for releasing him at an early 
date. 





















or the above renarm t - , 

;”id his relatives tbet the 8d * n + tr1e tame of the ■, :i) ,,j * 
revloa of the oaae of sSES,^" a J«“' » dot! fS tS“* 

release froa prison! 108 fop M «*7 Pa^dlm 2? 
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